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Applicant would like to draw the Board’s close attention to the evidence provided by the 

Examining Attorney that “a full line of pharmaceutical products” is related to “dietary 

and nutritional supplements”.  In its main brief, Applicant has explained that much of the 

third party registration evidence simply does not show both of these goods.  The 

remaining registrations (except for two) were classified by Applicant as “house marks”.  

Whether they fall into the type of house mark that the Board considers irrelevant under 

Mucky Duck is really of no matter when the actual use of these house marks is taken into 

account.  For this reason, Applicant attaches the home pages of the websites for five of 

the six marks cited as “examples” in the examining attorney’s brief.  These “examples” 

are all marks that, according to their own websites, clearly do not i) market both 

pharmaceutical products and dietary supplements ii) to consumers and iii) under their 

house mark (one or more of these conditions are true for each mark).  Exhibit A contains 

copies of the pages from these websites.  Applicant requests that the Board take notice of 

Exhibit A because it raises no new issue not already argued by Applicant, and will greatly 

aid the Board in properly considering the argument previously made that the associated 

registrations are not probative evidence of relatedness.  Mucky Duck has some value but 

should not be used willy-nilly when the evidence clearly shows how irrelevant a third 

party registration may be.   

 

The sixth registration cited as an example in the Examining Attorney’s brief, U.S. Reg. 

No. 2,910,457, was cancelled on June 24, 2015 (see Exhibit B). 

 

The Examining Attorney also refers to “examples” of four companies that purportedly 
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market the goods of Applicant and registrant under the same mark, however they do not.  

This evidence shows that these companies provide their services to other companies but 

do not market any products under their own brands.   

 

The Examining Attorney also discusses the recent trend of Big Pharma companies buying 

their way into the supplement business.  This is irrelevant because it is not evidence that 

these companies use any pharmaceutical brands (much less its house mark) on any 

supplement products.   When one company buys another, it simply takes ownership of the 

existing company and its existing bands.  Indeed it would make no sense for a big pharma 

company to dilute its house mark by applying it to a dietary supplement product.   

 

Finally, in terms of the trade channels factor, Applicant contends that “pharmaceutical 

products” refers to those that are dispensed by a pharmacist.  As such, these would not, as 

the Examining Attorney contends, be seen on the same shelf as a dietary supplement at a 

pharmacy. 

 

Dated this 5thrd day of November, 2015. 

Respectfully submitted, 

/gb/ 

Gene Bolmarcich 

Law Offices of Gene Bolmarcich 

215 Sterling Dr. 
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Ph: 609 651-1261 

e-mail: gxbesq1@gmail.com 
















